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Letter from chair - in picturesque Gatlinburg!
 
Wow! Has it really been 40 years since the Solid/Hazardous Waste Conference
began? Apparently it has, as Mike Apple, Director of Solid Waste Management
has informed us during his opening address. He and Tommy Hines started the
program 40 years ago at the Ag Center in Knoxville. It has morphed into the
"Environmental Show Of The South" held annually in picturesque Gatlinburg
Tennessee.
 
I have personally attended this Conference for the past 8 years and frankly
have enjoyed just showing up, learning, and earning most of my CLE credits
for the year. I'm able to do this thanks to the work of my co-worker and
fellow attorney, Max Fleischer who organizes the environmental law track that
is co-sponsored by the Tennessee Bar Association's Environmental Law Section.
What is best about the Conference is the ability to network with most of the
environmental attorneys in the state. Indeed, I have also been able to settle a
few cases here while all of the attorneys are present.
 
The legal ethics program, led usually by a professor from the University of
Tennessee's College of Law, is always engaging and TDEC staff attorneys, EPA
Administrators, and Chief Administrative Law Judge Tom Stovall make sure
that environmental practitioners are kept abreast of changes in the law and
legislation.
 
Perhaps one of the most rewarding events during the Conference this year is a
reception with new TDEC Commissioner, Robert Martineau, co-sponsored by
our own TBA Environmental Law Section, Bill Penny, and consultant Richard
Young (who is a gourmet cook and does all of the cooking). At this event, you
don't just meet the Commissioner, but also most of TDEC's staff attorneys and
a large representation of the Tennessee Environmental Bar.
 
The Solid/Hazardous Waste Conference gives me the energy and inspiration for
my practice in the coming year. The fact that it satisfies my continuing legal
education requirements in the beautiful mountains of East Tennessee is just a
bonus.
 
Devin Wells, Chair
TBA Environmental Law Section
Devin.Wells@tn.gov
 

Commissioner Bob Martineau, Joe Sanders and Bill Penny at the Solid Waste Reception
in Gatlinburg.
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2011 Jon Hastings Memorial Award Writing Competition
 
Congratulations to Erica Eberle Stansell, who graduated from the UT College of
Law in December 2010 and was awarded first prize in the Jon Hastings
Memorial Award Writing Competition, sponsored by the TBA Environmental Law
Section in memory of Jon Hastings, one of the founding members of the
Section. Erica's paper is entitled "TVA Megasite Presents Environmental Justice
Concerns in West Tennessee" and is available on the Section's web page at:
http://www.tba.org/sections/EnvironmentalLaw/hastings_winner_2011.pdf.

Interview with new TDEC Commissioner Bob Martineau

(Part 1 of 2 Parts)

Bob Martineau was sworn in as the seventh Commissioner of the Tennessee
Department of Environment and Conservation (TDEC) by Tennessee Governor
Bill Haslam on January 15, 2011.  He earned his law degree at the University
of Cincinnati and holds a bachelors degree from St. John’s University
(Minnesota).  Commissioner Martineau has more than 25 years of experience as
an environmental law attorney.  He served as a senior attorney in the Office of
the General Counsel for the U.S. Environmental Protection Agency in
Washington, D.C. and is co-editor of the American Bar Association’s The Clean
Air Act Handbook. Prior to his appointment, Commissioner Martineau was a
partner at the Nashville firm Waller Lansden Dortch and Davis, LLP.

He is active in the community as past president of First Steps, Inc., a child
development center; Tennessee Chapter of the Cystic Fibrosis Foundation; and
Community Health Charities, Tennessee Chapter. He currently serves on the
Board of Directors for the Legal Aid Society of Middle Tennessee and
Cumberlands.

Attorney David Higney, immediate past-chairman of the Tennessee Bar
Association’s (TBA) Environmental Law Section, interviewed Commissioner
Martineau on April 18, 2011.  The following is Part One of the interview.  Part
Two will appear in the next Section newsletter.

 

Higney:              Commissioner Martineau, please tell us about your job.
 
Martineau:          Well, broadly speaking, the two sides of the Department are

Parks and the Bureau of Environment. So as Commissioner,
I’ve got to be involved in both substantive level issues in
dealing with Clean Air Act, Clean Water Act issues, Oak
Ridge, parks management, growth of natural resources and
protecting that. It’s a little bit of a legal job. It is a lot of a
policy job. It’s interacting with other departments from F&A
to Human Resources. I’m partly personnel director, budget
director. During the legislative season, we spend a fair
amount of time dealing with the legislature, not so much on
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bills per se, although that’s part of it, but legislative issues
of concern to individual members in their district, whether
that’s a landfill or a state park issue. Broad-based, I will
oversee policy and get involved “hands-on” in some of the
substantive decisions that implement the Administration’s
views.

 
Higney:              What specific goals do you have coming into this new

position?
 
Martineau:          From a process and policy standpoint consistent with the

Governor’s theme of being all about good customer service, I
think that is our number one goal both on the environment
side and on the parks side. Whether somebody is coming to a
park to play golf, use a campground, hike on a trail, stay at a
lodge or a cabin, we want their experience to be a very
positive one and have good customer service. Likewise, on
the environmental side, a permit applicant or a member of
the public interacting with the Department on a permit or a
policy issue, I think our goal needs to be to treat those folks
as customers. We need to work with them and give them
clear and concise answers and guidance that follow the
policies and rules of the Department and explain our
decisions clearly. And we need to do that with the public,
the permit applicant, NGOs, so that everybody understands
the decisions we make and how we make those decisions, and
we need to make those in a timely way.

 
Higney:               One of the strengths that you bring to the Commissioner’s

position is your relationship with the business community.
How will that help you in running the Department?

 
Martineau:          Well, having represented private sector clients in addition to

my background at EPA, I understand both the regulators’
perspective and those who are trying to do business and
invest in the State and grow the economy and bring new jobs
to the State. And, I think the perspective of having
represented those folks is I understand the goals that the
business folks have in seeking – when they have a business
goal of expanding their facility or something, and then they
have to go through a permitting process – that we need to be
part of that process and make sure that those facilities meet
and exceed all environmental requirements under the statute
and policy, but we need to work with those applicants, not
so much in an adversarial role, but in a guidance role to
make sure they understand our rules and our process and
walk them through that and the necessary conditions in those
permits.

 
Higney:               Following up on that, what role, if any, do you see relative

to business expansion in the solar industry or other businesses
where the Department can help with the business climate and
attraction to Tennessee.

 
Martineau:          Well, I think the State has in the past few years, we’ve seen

with Hemlock Semiconductor, the solar project in West
Tennessee, Wacker Chemical, we’re becoming a little bit of a
hotbed for renewable energy kind of industry, and that’s a
great new industry to attract to the State. It’s forward
looking.  I think we can further that and make the State even
more well known for those renewable energy kind of
resources, and that positions us well in the long run. It’s good
jobs in terms of the new energy economy, and it will help us
focus on looking at some of those sources for our own energy
use – from the electric vehicle project at Nissan, to the West
Tennessee solar project; Wacker; Hemlock Semiconductor;
the biofuels projects; switchgrass (Genera Energy) energy.
These are all some things in the State that are becoming job
creators, as well as putting us on the forefront of emerging
energy technology.

 
Higney:              What’s the relationship between EPA and TDEC?
 
Martineau:          I think the relationship at EPA and TDEC is a very good one –



a very good relationship with the folks at Region 4 and many
folks at Headquarters. I think the Department has historically
had a very good relationship and we want to continue and
foster that, and I think the relationship is good enough that if
at times we disagree with a position of EPA, we can stand up
and have a honest discussion with EPA about that and express
our disagreement and try to get them to see our perspective.
We will be working with other states, particularly the other
Region 4 states, in that dialogue with EPA. We have set up a
process. We are going to meet quarterly with the Region 4
state commissioners and with senior management at least at
Region 4 EPA and some of the EPA Headquarters folks. We
had one in March, and we are having another one of those
meetings in May, and those have been very productive
discussions so far.

 
Higney:              That sounds very insightful. The relationship between TDEC

and DOD or DOE or the National Park Service, is it as strong
as the relationship with EPA?

 
Martineau:          Well, DOD and DOE are a little bit different relationship in

that EPA is sort of a co-regulator with us. With Oak Ridge and
the Department Energy, we are working closely with them,
but they are a regulated entity in a sense, and we have a
long historical legacy of issues that need to be cleaned up. At
the same time, Oak Ridge is a huge economic engine of
ongoing activity interspersed among the cleanup activity. We
are working very closely with DOE to work on the Oak Ridge
cleanup and do that in a collaborative dialogue between EPA,
DOE and TDEC. There’s an agreement dating back to 2008 on
that. I’ve already been to Washington and met with some
senior DOE folks, to introduce myself and further that
dialogue.  They have a change in leadership at Oak Ridge
now, so I am looking to forward to getting to know the new
leadership there and continuing that working relationship.

 
Higney:              Anything else you want to add about federal facilities or the

national parks that are located in Tennessee?
 
Martineau:          Well, I think the national parks, the Great Smoky Mountains

certainly, are a very important asset to the State. They are
one of the biggest tourist attractions and so we recognize
that and the partnership with our parks and what they draw
in terms of the tourism benefit. Big South Fork and the Great
Smoky Mountains park and the federal parks are additional
benefits to that, and we have a good working relationship
with the National Park Service, particularly as issues come up
in terms of permitting facilities in East Tennessee. We have
to continue that dialogue about impact on the parks and
make sure we don’t lose some of those advantages of the
parks – the reasons people come to see those parks.

 
Higney:              Speaking of impacts on the parks, there has been a lot of

prior discussion about the lawsuits concerning fossil fuel
plants and TVA, and there was just an announcement
[recently] of a significant settlement. Can you tell us more
about that settlement and the benefits to TDEC and to the
State’s citizens?

 
Martineau:          Well, I think that it is an historic agreement that Tennessee,

Kentucky, Alabama, environmental groups, and EPA reached
with TVA.  It is a landmark agreement that will now be sent
out for public comment.

 
What it does for TVA and its customers will be provide some
certainty and predictability going forward. As you know, TVA
was the subject of a lot of litigation by environmental groups,
and EPA had undertaken enforcement against TVA in the
past. North Carolina had sued TVA with regard to their air
emissions. So, this is a resolution of all those issues and gives
TVA some certainty. In exchange, TVA has made, as part of
that agreement, a huge commitment to not only reduce
emission but retire a number of their coal-fired units across
the state and fundamentally retool their energy production



efforts, switching to natural gas units, retiring units, looking
at alternative energy sources. In addition, TVA will pay about
$350 million, much of that to EPA for environmental
mitigation projects, energy efficiency projects that will
largely come back to the [Tennessee] Valley. Tennessee gets
$26 million out of that from which we can fund energy
efficiency projects and things like that pushing renewable
energy sources. So, it’s a historical agreement that I think
will benefit everyone.  

 
Higney:              TVA has been investing billions of dollars in air pollution

control equipment, so I’d like to switch gears a little bit to
ozone and non-attainment air pollution control issues. As the
regulations become more strict, can you comment on how
Tennessee is going to try to approach non-attainment issues
in our jurisdiction… and also, can you comment on educating
the public that [while] air pollution issues are being
addressed . . . regulations continue [evolving] to become
more strict?

 
Martineau:          That’s a good point, David. I think the first thing to start

out with is where you ended and remind the public that our
air today is cleaner than it’s ever been.  Although we have
counties that may be labeled non-attainment, that’s because
the standard of what’s defined as clean air has been lowered
through the EPA process of setting new national ambient air
quality standards. The air quality and improvement in the
last 30 years is demonstrable and that is despite huge
economic growth in terms of facilities, huge growth in vehicle
miles traveled, and the number of vehicles on the road;
nonetheless, we have substantially reduced overall emissions
to the atmosphere.

 
That said, we are going to continue to face challenges for
ozone non-attainment. The EPA is going to revise its ozone
standard again this summer. They recently revised the SO2
and PM standard and that does present challenges. The key
thing I think we need to do in this State is look at the most
cost effective solutions for all the state to make those
reductions. The low hanging fruit is gone, particularly with
this newest TVA announcement of reducing NOx emissions.
The other important thing for the public to recognize is that
everything they do has some impact. That coal-fired power
plant is only producing electricity that someone else uses, so
if you use less electricity at your home, you will reduce the
demand for electricity from TVA. If you were to put in new
appliances in your home and a new HVAC, you can enhance
the energy efficiency and reduce demand. The amount of
miles you drive, the kind of fuel, miles per gallon your car
gets – all have an impact….The large industrial and utility
percentage of the pie has decreased over time, so that’s an
important factor. And, then we need to do things that are
smart in the east and southeast particularly.  Reducing VOC
emissions does very little to reduce ozone levels, so despite
what EPA says about reducing VOCs, we’ve got to find a way
that we can focus on NOx emissions and not VOCs, and that’s
a dialogue we will have with EPA about trying to make
reductions that will be effective.

 
Higney:               Are there new policy initiatives that the Environmental Bar

should be aware of?
 
Martineau:          I think that the interplay between energy and the

environment is increasing; as we talked about, from the
economic development standpoint and deciding to look at
different kinds of energy sources.  Relying on [TVA’s] coal-
fired and nuclear power plant capacity is changing. Those
emerging technologies, sustainable development, green
energy, are all emerging areas that a practitioner should be
aware of. That said, there are still the rank and file
permitting decisions, and obviously we have seen an increase
in environmental litigation, whether that is more [“Not in My
Backyard”] NIMBY-type of litigation or environmental group
challenges. Environmental NGOs today are stronger probably



than they have ever been and more active, and we have
groups from outside the State participating actively in those
decisions in the State.

 
Higney:              Can you comment on greenhouse gas emissions and whether

Tennessee has a specific policy relative to those?
 
Martineau:          Well, right now, Tennessee’s policy is – what we’re doing is

implementing the greenhouse gas rules that have been
adopted and that are effective at the federal level and the
State has adopted those rules and [is] processing permits to
look at greenhouse gases where they are already coming in
for PSD permits for other pollutants. If the courts or Congress
set aside or defer those regulations temporarily or
indefinitely, our position would be to follow suit and match
federal requirements.

 
(Part 2 to be continued in next newsletter edition)
 

David Higney (dhigney@gkhpc.com) concentrates his practice in litigation,
environmental law and administrative/regulatory law.  Mr. Higney is Managing
Director of the Chattanooga law firm Grant Konvalinka & Harrison, P.C. He
regularly represents the Chattanooga Regional Manufacturers Association
before the Tennessee Regulatory Authority relative to regulated utilities and
has defended clients in numerous MDL, class-action and complex litigation
matters in state and federal courts in Tennessee and Georgia.   

Recent Developments in the Evaluation and Mitigation of
Vapor Intrusion Pathways
by Willa B. Kalaidjian 1
 

 
In recent years, vapor intrusion has become a growing concern where
subsurface volatile chemical contamination exists. Because of uncertain
standards and typical time pressures, the issue may be particularly challenging
in real estate transactions.

 
EPA defines vapor intrusion as the migration of volatile chemicals from the
subsurface (groundwater and soil) into overlying buildings. Vapor intrusion
affects indoor air quality and poses potential long-term and, occasionally,
short-term health hazards. Vapor intrusion pathways first garnered interest
from regulators in the early 1990s with the investigative work of the
Massachusetts Department of Environmental Protection. 2 Since then, the
challenges of vapor intrusion evaluation, including the identification of
background sources or seasonal variables from indoor air sampling, have
become more apparent. As property owners, lenders, and state regulators pay
greater attention to vapor intrusion risks, the methods for evaluating and
mitigating potential hazards have evolved to address these complex issues.  

 
The 2002 EPA OSWER Draft Vapor Intrusion Guidance ("2002 draft guidance")
influenced many state vapor intrusion regulations. The 2002 draft guidance
was designed for use at RCRA Corrective Action, CERCLA (National Priorities
List and Superfund Alternative Sites), and Brownfields sites, but was not
recommended for use at Underground Storage Tank (UST) sites. Although the
EPA has since published other guidance and technical documents related to
vapor intrusion and Brownfields redevelopment, the lack of a final guidance
document has contributed to varying standards in state regulations. In
addition, there has been confusion over whether OSHA or EPA is the
appropriate federal agency to regulate indoor air quality. The EPA Inspector
General's 2009 report3 found the EPA's 2002 draft guidance limited in scope
and missing current toxicity values, affecting the agency's ability to effectively
address potential hazards to the public's health. These factors, among others,
have contributed to uncertainty in the industry related to enforcement and
acceptable toxicity risks for residential and commercial buildings.

 
As a result of the 2009 critique, the EPA is developing final guidance to
evaluate health risks of vapor intrusion from groundwater and soil and plans to
issue the final guidance by November 30, 2012. 4 In developing the final



guidance, the EPA will consider all comments submitted between November
2002 and May 14, 2011 and solicit public comments on the draft in the spring
of 2012. 5 The final guidance will expand on the 2002 draft guidance to
include:
 

Updated toxicity values for chemicals such as trichloroethylene and
perchloroethylene;
Recommendation of the multiple lines of evidence to be used in
evaluating and making decisions about the risks from vapor intrusion;
Recommendations on petroleum risks;
Clarification on how the guidance applies to Superfund five-year
reviews;
When and whether preemptive mitigation is appropriate; and
Operation and maintenance of mitigation systems, termination of the
systems, and when institutional controls and deed restrictions are
necessary or appropriate. 6

 
By expanding the scope of the guidance, the EPA will set clearer standards and
improve enforcement of clean-up actions. 
 
The use of multiple lines of evidence has gained wide acceptance as an
evaluation approach since the 2002 draft guidance. Although the 2002 draft
guidance briefly discussed multiple lines of evidence, the guidance did not
strongly recommend the approach. 7 Using multiple lines of evidence to
evaluate vapor intrusion pathways allows technicians to consider the many
variables that influence vapor intrusion screenings. The 2008 Tri-Services
Guidance asserts that collection and evaluation of multiple lines of evidence is
the current "state of science" approach. 8 Such lines of evidence may include:
soil gas data; , near-slab soil gas data, groundwater data, background data
(from indoor and outdoor samples), building construction and current
conditions, sub-slab soil gas (or crawl space) data, indoor air data, outdoor air
samples collected concurrently with indoor air samples, comparison of
constituent ratios of chemicals in soil gas and indoor air, impact of site
geology, results of fate and transport modeling, results of the risk assessment,
site or building ownership and control, and other site-specific or supplemental
data. 9 The multiple lines of evidence approach compares more than one data
source to gain a more accurate assessment of potential vapor intrusion risk,
although certain "lines" may be more accurate than others. However, by
compiling data from more than one environmental sample source,
environmental professionals can gain a more complete understanding of the
site conditions and the potential for vapor intrusion.

 
Other recent developments in vapor intrusion guidance include an updated
manual from the American Society for Testing and Materials (ASTM). ASTM
published its E2600-10 "Standard Guide for Vapor Encroachment Screening on
Property Involved in Real Estate Transactions" in June 2010, replacing its
earlier version E2600-08 from March 2008. The ASTM 2600-10 procedures are
intended to be used independently or in conjunction with a Practice E1527
Phase I Environmental Site Assessment. The ASTM E-2600-10 guide's stated
purpose "is to provide practical guidance and a useful process for conducting a
vapor encroachment screen (VES) on a property parcel involved in a real
estate transaction in the United States of America . . . ." 10 The goal of a VES
is to identify a vapor encroachment condition (VEC), defined as the presence
or likely presence of chemicals of concern (COC) in the subsurface of a
property as determined by Tier I or Tier 2 procedures.

 
ASTM E2600-10, like many other technical guidance documents, does not
address federal, state or local laws related to vapor intrusion and cautions
that such standards may impose additional requirements or obligations. As
such, the use of ASTM is voluntary and does not alter or replace legal
requirements. However, it serves as a useful guide for site evaluations by
environmental professionals. The ASTM guidance is particularly relevant for
states that have not adopted regulations on vapor intrusion.    Recently, the
U.S. Department of Housing and Urban Development (HUD) adopted mandatory
Tier I vapor screens pursuant to ASTM E2600 as a component of its Phase I
environmental assessments under its Multifamily Accelerated Processing (MAP)
guide. 

 
The Tennessee Department of Environment and Conservation (TDEC) has issued
Technical Guidance Documents (TGDs) specifically related to underground



storage tanks and petroleum vapor management and adopted regulations in
2008 related to vapor management from petroleum releases. Tenn. R. 1200-
01-15-.06 provides procedures for initial and permanent responses to
petroleum vapor hazards, depending on the severity of the hazard. Owners of a
contaminated site must submit a Hazard Notification Report within seventy-
two hours of discovery of the petroleum vapor hazard. The responsible party
must file an Initial Response and Hazard Management Report (IRHMR) within 60
days after TDEC begins its investigation. This report must address initial
hazards at the site. If the initial response fails, TDEC may require a Petroleum
Vapor Permanent Abatement (PVPA) proposal. 11 The PVPA proposal must
propose solutions to the building interior and confined spaces such as sewer
lines and TDEC may require installation of a vapor extraction system. Eligible
owners or operators may be entitled to reasonable costs for their corrective
actions, provided they otherwise meet applicable requirements for
reimbursement from the UST Fund. 12

 
Common mitigation measures for vapor intrusion include the installation of
sub-slab venting and depressurization systems, sealing vapor entry points such
as cracks in slabs and foundation walls, installing vapor barriers beneath floors,
or installing indoor air treatment systems. Whether the site is used for work or
residential purposes may also determine the mitigation efforts required to
meet acceptable health standards. In contrast, remediation involves the
treatment and removal of chemicals from the contaminated source, whether
soil or groundwater. Remediation methods include soil removal, soil gas
extraction, and groundwater treatment.

 
As public awareness of vapor intrusion hazards increases, owners and
purchasers of contaminated property face increased legal challenges and
liabilities related to cleanup and redevelopment. The EPA's final guidance in
2012 will likely address many of the uncertainties that currently abound with
this invisible health hazard. As evaluation, mitigation, and remediation
techniques evolve, attorneys advising owners and purchasers should stay
informed of the latest regulations and guidance documents to help their clients
comply with state and federal health and environmental standards.  
 
 
Endnotes:
 
1 Willa Kalaidjian is an associate at Chambliss, Bahner and Stophel, in
Chattanooga, TN and concentrates her practice in the areas of environmental
and business law. She works with TBA Environmental Section Executive
Committee member Rick Hitchcock on a variety of environmental
matters. Complete biographical information is available at
http://www.cbslawfirm.com/people/willa-b-kalaidjian/.
 
2 ITRC Vapor Intrusion Pathway: A Practical Guideline (January 2007), available
at http://www.itrcweb.org/Documents/VI-1.pdf.
 
3  EPA Office of Inspector General, Lack of Final Guidance on Vapor Intrusion
Impedes Efforts to Address Indoor Air Risks, 10-P-0042 (December 14, 2009). 
 
4 EPA Solicits Comments on Final Guidance For Vapor Intrusion to Access
Indoor Air Risk, BNA Daily Envtl. Rep., 52 DEN A-13 (Mar. 11, 2011).
 
5 Id. 
 
6 EPA Office of Inspector General, supra note 2, at 9. 
 
7 Id. at 5.
 
8 2008 Tri-Services Guidance, U.S. Air Force, Navy, Army (February 15, 2008),
at 3.
 
9 Id.
 
10 ASTM Standard Guide for Vapor Encroachment Screening on Property
Involved in Real Estate Transactions (June 2010), at 1. 
 
11 Tenn. R. 1200-01-15-.06(4)(b)(2). 
 
12 Tenn. Dept. of Env't & Conservation, TGD-020 (May 1, 2008).
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Can a Facility be Penalized Twice for the Same Release?
 
by Carol Tsagarakis, P.E.
 
 
If a warehouse refrigeration system accidentally released 3,500 pounds of
anhydrous ammonia, are there any environmental reporting requirements?
 What are the consequences for failure to report?
 
CERCLA / EPCRA
 
Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA) and the Emergency Planning and Community Right-to-Know Act
(EPCRA) have release reporting requirements. CERCLA requires immediate
notification to the National Response Center (NRC) of a listed hazardous
substance in excess of the Reportable Quantity (RQ). EPCRA requires
notification to the State Emergency Response Commission (SERC) and Local
Emergency Planning Committee (LEPC) of a listed extremely hazardous
substance (EHS) in excess of the RQ to ensure proper and immediate responses.
 
Timely notification ensures that emergency personnel such as the NRC, SERC,
and LEPC can evaluate the appropriate response action at the facility or in the
surrounding community and determine if a government response is crucial. A
delay or failure to notify could seriously impede federal and state response
activities and pose serious threats to human health and the environment.
 
Anhydrous ammonia is a hazardous substance with a RQ found in 40 CFR 302
pursuant to CERCLA §103 and 40 CFR 355.40 pursuant to EPCRA § 304. 
 
Release
 
CERCLA defines a release as any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing into
the environment, including abandonment or discarding of barrels, containers,
and other closed receptacles containing any hazardous substance, pollutant, or
contaminant (40 CFR § 302.3 and CERCLA §101(22)).
 
EPCRA’s definition is similar to CERCLA's release definition, except that the
EPCRA definition also includes releases of hazardous chemicals and EHSs (40
CFR § 355.20 and EPCRA § 329(8)).
 
Reportable Quantity (RQ)
 
In order for a release of a hazardous substance or EHS to be reportable, an
amount in excess of the "reportable quantity" must be released into the
environment over a 24-hour period.
 
Reporting Trigger
 
The criteria for reporting under CERCLA and EPCRA are slightly different
because the goals of the programs are different. 
 
To trigger notification to NRC under CERCLA, there must be a (1) release (2)
of a hazardous substance (3) that equals or exceeds a reportable quantity (4)
from a vessel or facility (5) within a 24-hour period.
 
To trigger EPCRA § 304 reporting to SERC and LEPC, there must be a (1)
release with the potential to affect off-site persons (2) of a hazardous
substance or extremely hazardous substance (3) that equals or exceeds a
reportable quantity (4) from a facility at which a hazardous substance or
extremely hazardous substance is produced, used, or stored (6) within a 24-
hour period.
 
However, not all releases are reportable. Releases regulated under another
program such as air releases under Clean Air Act permit or POTW discharges
under a pretreatment permit are exempt for CERCLA/EPCRA reporting.
 
Original Question
 
If a warehouse refrigeration system accidentally released 3,500 pounds of
anhydrous ammonia, are there any environmental reporting requirements? The
RQ under both CERCLA and EPCRA for ammonia is 100 pounds, thus reporting
to NRC, SERC, and LEPC are required. (Note: An accidental anhydrous ammonia



release of 10,000 pounds or more would also require reporting under the Clean
Air Act Section 112(r) Accidental Release Prevention, which is outside the
scope of this article.)
 
Reporting
 
Immediately upon learning of the release, the facility's owner/operator is
required to notify NRC, SERC, and LEPC. CERCLA requires that all potentially
affected persons be notified which may include a notice in the local paper.
 
The notification to the SERC and LEPC must include:
 

The chemical name or identity of any substance involved in the release
An indication of whether the substance is an EHS
An estimate of the quantity released into the environment
The time and duration of the release
The medium or media into which the release occurred
Any known or anticipated acute or chronic health risks associated with
the emergency and, where appropriate, advice regarding medical
attention necessary for exposed individuals
Proper precautions to take as a result of the release, including
evacuation (unless such information is readily available to the
community emergency coordinator pursuant to the emergency plan)
The names and telephone numbers of the person or persons to be
contacted for further information

 
EPCRA requires a written notice be submitted to SERC and LEPC as soon as
practicable after the release. The follow-up notice must update information
included in the initial notice and provide information on actual response
actions taken and advice regarding medical attention necessary for citizens
exposed.
 
Consequences
 
What are the consequences for failure to report? EPA will take enforcement
action!
 
Consent Agreement and Final Orders/Stipulated Penalty (CAFO) are published
on the EPA website at
http://www.epa.gov/compliance/resources/decisions.html. Several recent
stipulated penalties have ranged from $4,400 to $21,000 for CERCLA and
$8,600 to $60,400 for EPCRA.
 
Ignorance is no defense. Every owner/operator should be aware of the volume
and RQ of any CERCLA hazardous substance and any EPCRA EHS on site as well
as the applicable reporting requirements, just in case.
 
 
Carol Tsagarakis, P.E., is Senior Project Manager at Fisher & Arnold
Environmental. She can be reached by email at: ctsagarakis@fisherarnold.com
or by phone at: 888-583-9724.
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